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Troy Mitchell Naylor was committed to the custody of the California Department

of State Hospitals (DSH)? as a sexually violent predator (SVP) under the provisions of

1 DSH was formerly known as the Department of Mental Health. In 2012, the relevant
statutes discussed herein were amended to substitute “State Department of Mental
Health” with “State Department of State Hospitals™ and “Director of Mental Health” was
substituted with “Director of State Hospitals.” (Stats. 2012, ch. 24, § 139, pp. 1029-1031,
see Stats. 2012, ch. 24, 8 208, p. 1056, eff. June 27, 2012.) To avoid confusion, we use
the designation DSH to refer to both the State Department of State Hospitals and its
predecessor State Department of Mental Health.




former Welfare and Institutions Code section 6600 et seq.2 Without obtaining the
recommendation or concurrence of DSH, Naylor filed in propria persona a petition in
Yuba County Superior Court seeking conditional release and subsequent unconditional
discharge from his commitment. (Former § 6608, subd. (a).) In doing so, Naylor
declared that he was “in need of appointment of [I]egal counsel from the County of Yuba
to proceed,” in that he was “an incarcerated indigent individual” who was “unable to
afford or hire an attorney, or the defense expert(s).” The trial court issued a minute order
in which it summarily denied the petition as frivolous. In doing so, the court did not
address Naylor’s request for the appointment of counsel and defense expert(s).

On appeal, Naylor contends the trial court erred when it summarily dismissed his
petition without appointing counsel to represent him and a mental health expert to assist
him. We conclude that, under the statute applicable at the time of Naylor’s petition, he
was not statutorily entitled to the appointment of counsel before the trial court determined
whether his petition was frivolous; nor did due process require the appointment of
counsel at that stage.

We affirm.

FACTUAL AND PROCEDURAL HISTORY

In January 2012, psychologist Jeffrey D. Shein, Ph.D., opined in an annual report
prepared pursuant to former section 6605, subdivision (a), that Naylor continued to meet
the criteria for commitment as an SVP and that neither conditional nor unconditional
release was appropriate at that time. Dr. Shein wrote:

“[Naylor] is diagnosed with Pedophilia, Sexually Attracted to Males,
Nonexclusive Type. [He] was charged and convicted of five counts involving Sodomy,

Oral Copulation, and fondling with four male victims ranging in age from 7 to 13 years; a

2 Further statutory references are to the Welfare and Institutions Code in effect at the
time of Naylor’s petition.



sixth victim was identified but had moved out of jurisdiction at the time of detection of
[Naylor’s] crimes. In addition, crime reports indicated that he induced intoxication of an
11-year-old male and violated his probation by engaging in sexual acts with a participant
of a treatment program in Utah which he was court-ordered to attend. Additionally, in
1997, during a search of [Naylor’s] CDCR cell, he was found to be in possession of
pictures of nude children. [Naylor] is also diagnosed with a Personality Disorder, Not
Otherwise Specified, with Narcissistic, Paranoid and Obsessive-Compulsive Traits.

“[Naylor] currently meets the definition of a Sexually Violent Predator, in that he
has one or more victims of a sexual crime as identified in [section 6600, subdivision (b)]
and a diagnosed mental disorder that makes him a danger to the health and safety of
others, in that it is likely he will engage in sexually violent criminal behavior.

“[Naylor] has not completed sexual offense treatment, the Phase program of the
[DSH’s] Sex Offender Treatment Program, nor has he had sufficient treatment for his
other diagnoses/dynamic risk factors. At this time, neither conditional nor unconditional
release is appropriate. The best interests of [Naylor] and adequate protection for the
community cannot be assured in a less restrictive treatment setting at this time.” (Italics
added.)

Naylor refused to sign the notice of report, writing on the signature page, “I do not
agree but I will participate. I won’t sign anything.”

Six months later, in August 2012, without the recommendation or concurrence of

DSH, Naylor filed in the trial court a petition for conditional/unconditional release.3

3 The petition stated that it was filed pursuant to section 6605, subdivisions (a) through
(d). But the petition acknowledged that it was being filed “without recommendation or
concurrence of the Director of State Hospitals.” As Naylor concedes in his opening brief,
because DSH did not authorize the petition, it is properly construed as having been filed
under section 6608. The trial court so understood the petition. In denying the petition,
the court cited section 6608, subdivision (a), as well as a case that interpreted the



Naylor stated in a declaration attached to the petition that he had “received assistance
from another individual who prepared this request on my behalf so | may obtain the
assistance of counsel. He is not able to assist me continually without further [sic] and |
do not have the knowledge myself to take it into the courts for . . . proper redress.
Therefore, | present that I am in need of appointment of [I]egal counsel from the County
of Yuba to proceed.” He stated that he could not afford to hire an attorney. He also
asserted that he could not afford to hire “the defense expert(s) who are needed to properly
re-evaluate [his] ‘current mental status,” and assist in the preparation of [his] request for a
release conditional release [sic] or subsequent unconditional discharge.” His petition
baldly asserted that there had been a change in his condition. However, the petition sets
forth no facts whatsoever tending to show that his condition had changed, why he did not
need the treatment Dr. Shein referred to in the annual report that was only six months old,
or why he otherwise would not be a danger to the health and safety of others in that it was
unlikely that he would engage in sexually violent criminal behavior due to his diagnosed
mental disorder if released to community treatment or if unconditionally released.

In September 2012, the trial court issued a minute order in which it summarily
denied the petition as frivolous.# The order did not address the requests for counsel and
defense experts. Instead, it addressed the question of frivolousness, as follows:
“[Naylor’s] request is unsupported by competent evidence in support of his petition nor
does he allege facts which would warrant a hearing. In particular [Naylor] does not assert
that there has been a change in his mental condition. The most recent annual review

submitted to the court dated January 17, 2012, concluded inter alia that [[Naylor’s mental

standard for determining whether a petition is frivolous under that statute, People v.
Collins (2003) 110 Cal.App.4th 340.

4 We discuss the definition of “frivolous” post. Naylor does not dispute the trial court’s
finding that the petition he authored — which included no facts about himself, his
treatment, or his progress — was frivolous.



condition had not changed. []Naylor presents no facts, circumstances, law or evidence to
contradict that conclusion. The Court therefore finds that his petition is frivolous and
summarily denies it.”

Il. The SVP Act

Under the Sexually Violent Predator Act (§ 6600, et. seq.) (SVPA), a person who
is found to be a sexually violent predator is subject to involuntary indefinite commitment
for treatment and confinement. (88 6603, subds. (a), (e) & (f), 6604, 6604.1.)

“ ‘Sexually violent predator’ means a person who has been convicted of a sexually
violent offense against one or more victims and who has a diagnosed mental disorder that
makes the person a danger to the health and safety of others in that it is likely that he or
she will engage in sexually violent criminal behavior.” (8§ 6600, subd. (a)(1).) As noted
by our high court, the SVPA “was ‘designed to ensure that the committed person does not
“remain confined any longer than he suffers from a mental abnormality rendering him
unable to control his dangerousness.” > (People v. McKee (2010) 47 Cal.4th 1172, 1186
(McKee).)

Former section 6605 required a “current examination” of the committed person’s
mental condition once a year and an annual report by DSH. The report must “include
consideration of whether the committed person currently meets the definition of a
sexually violent predator and whether conditional release to a less restrictive alternative
or an unconditional release is in the best interest of the person and conditions can be
imposed that would adequately protect the community.” (Former 8 6605, subd. (a);
current § 6604.9, subds. (a) & (b).)

Two provisions established procedures whereby a committed person could obtain
review to determine if civil confinement is still necessary, former sections 6605 (current
88 6604.9, subd. (d) & 6605) and 6608. Under former section 6605, if DSH determined a

committed person no longer met the criteria for being an SVP, DSH was mandated to



authorize the committed person to petition the court for unconditional discharge or
conditional release. (Former § 6605, subd. (b); current § 6604.9, subd. (d).)

Former section 6608 governs this case. When DSH has not authorized a petition,
a committed person could, nevertheless, petition the court for conditional release and
subsequent unconditional discharge under former section 6608, subdivision. (a).> In his
or her petition, the committed person must “allege facts . . . that will show he [or she] is
not likely to engage in sexually violent criminal behavior due to his [or her] diagnosed
mental disorder without supervision and treatment in the community .. ..” (People v.
Reynolds (2010) 181 Cal.App.4th 1402, 1407 (Reynolds).)

Upon receipt of a section 6608 petition, “the court ‘shall endeavor whenever
possible to review the petition and determine if it is based upon frivolous grounds and, if

so, shall deny the petition without a hearing.” ” (Reynolds, supra, 181 Cal.App.4th at

5> Former section 6608, subdivision (a), in effect at the time of Naylor’s petition and the
trial court’s denial thereof, provided: “Nothing in this article shall prohibit the person
who has been committed as a sexually violent predator from petitioning the court for
conditional release or an unconditional discharge without the recommendation or
concurrence of the Director of State Hospitals. If a person has previously filed a petition
for conditional release without the concurrence of the director and the court determined,
either upon review of the petition or following a hearing, that the petition was frivolous
or that the committed person's condition had not so changed that he or she would not be a
danger to others in that it is not likely that he or she will engage in sexually violent
criminal behavior if placed under supervision and treatment in the community, then the
court shall deny the subsequent petition unless it contains facts upon which a court could
find that the condition of the committed person had so changed that a hearing was
warranted. Upon receipt of a first or subsequent petition from a committed person
without the concurrence of the director, the court shall endeavor whenever possible to
review the petition and determine if it is based upon frivolous grounds and, if so, shall
deny the petition without a hearing. The person petitioning for conditional release and
unconditional discharge under this subdivision shall be entitled to assistance of counsel.
The person petitioning for conditional release or unconditional discharge shall serve a
copy of the petition on the State Department of State Hospitals at the time the petition is
filed with the court.” (ltalics added.)



p. 1407.) The term “frivolous” is not defined in the SVPA. However, our high court has
adopted a definition for section 6608, subdivision (a), relying on the test for frivolous
appeals. “A frivolous petition is one that ‘indisputably has no merit.” ” (McKee, supra,
47 Cal.4th at p. 1192; People v. LaBlanc (2015) 238 Cal.App.4th 1059, 1071 (LaBlanc).)
“Under that standard, a petition is not frivolous if it makes a colorable showing of
entitlement to relief.” (LaBlanc, at p. 1070.) On the other hand, a petition is subject to
dismissal as frivolous if it lacks a factual or legal bases; a petition must make at least a
prima facie showing to be entitled to a hearing. (Reynolds, supra, 181 Cal.App.4th at

p. 1410.)

To make the threshold determination as to whether the petition is frivolous, the
trial court reviews the petition and supporting attachments to determine if the committed
person’s position has “ ¢ “some merit on the issue of whether he or she may qualify for
conditional release.” * ” (People v. Olsen (2014) 229 Cal.App.4th 981, 996 (Olsen),
italics added.) In making its threshold determination of frivolousness, the trial court is
not limited to considering the face of the petition and its supporting attachments, but may
also review the DSH annual report, even if it is not attached to the petition. (Id. at
p. 996.) If the trial court summarily denies the petition based upon frivolousness, the
committed person may seek appellate review of the denial order (id. at p. 994), as Naylor
has done here.

After setting forth the trial court’s authority to make a threshold determination
concerning whether the petition is frivolous, former section 6608, subdivision (a),
continued: “The person petitioning for conditional release and unconditional discharge
under this subdivision shall be entitled to assistance of counsel.” (Former § 6608, subd.
(a), see fn. 5, ante.) Thereafter, the statute provided that the court shall hold a hearing on
a nonfrivolous petition “to determine whether the person committed would be a danger to

the health and safety of others in that it is likely that he or she will engage in sexually



violent criminal behavior due to his or her diagnosed mental disorder if under supervision
and treatment in the community.” (Former § 6608, subd. (d).)

The rights of a person subject to the SVPA are listed in section 6603, subdivision
(a), which states in pertinent part: “A person subject to this article [Article 4; Sexually
Violent Predators] shall be entitled to a trial by jury, to the assistance of counsel, to the
right to retain experts or professional persons to perform an examination on his or her
behalf, and to have access to all relevant medical and psychological records and reports.
In the case of a person who is indigent, the court shall appoint counsel to assist him or
her, and, upon the person’s request, assist the person in obtaining an expert or
professional person to perform an examination or participate in the trial on the person’s
behalf.” (Italics added.)

I11. Analysis

Defendant contends that he was entitled to the assistance of counsel in obtaining
release under former section 6608, including assistance in preparing the section 6608
petition. The People’s interpretation of section 6608 is that “a person petitioning for
release under its provisions is entitled to the assistance of counsel with respect to a
hearing on a nonfrivolous petition.” Thus, according to the People, section 6608 must be
read as providing a right to counsel “contingent upon the person’s filing of a nonfrivolous
petition . . ..” We agree with the People.

As in any case involving statutory interpretation, “ ‘[oJur fundamental task . . . is
to determine the Legislature’s intent so as to effectuate the law’s purpose. We first
examine the statutory language, giving it a plain and commonsense meaning. We do not
examine that language in isolation, but in the context of the statutory framework as a
whole in order to determine its scope and purpose and to harmonize the various parts of
the enactment. If the language is clear, courts must generally follow its plain meaning
unless a literal interpretation would result in absurd consequences the Legislature did not

intend.” [Citation.] ‘Furthermore, we consider portions of a statute in the context of the



entire statute and the statutory scheme of which it is a part, giving significance to every
word, phrase, sentence, and part of an act in pursuance of the legislative purpose.’ ”
(Sierra Club v. Superior Court (2013) 57 Cal. 4th 157, 165-166.) If the statutory
language may reasonably be given more than one interpretation, courts may consider
extrinsic aids, including the purpose of the statute, the evils to be remedied, public policy,
and the statutory scheme encompassing the statute. (People v. Cornett (2012) 53 Cal.4th
1261, 1265; accord Sierra Club, at p. 166 [“If the statutory language permits more than
one reasonable interpretation, courts may consider other aids, such as the statute’s
purpose, legislative history, and public policy”].)
A. Right to Counsel

Both section 6603, subdivision (a), which outlines the rights of a person subject to
the SVP article, and former section 6608, subdivision (a), which applies to a petition for
conditional and unconditional release without a DSH authorization, provide a right to
counsel. As noted, section 6603, subdivision (a), states that “[a] person subject to this
article [Article 4; Sexually Violent Predators] shall be entitled to . . . the assistance of
counsel.” That subdivision goes on to state that, “[i]n the case of a person who is
indigent, the court shall appoint counsel to assist him or her .. ..” Former section 6608,
subdivision (a), provided that a “person petitioning for conditional release and
unconditional discharge under this subdivision shall be entitled to assistance of counsel.”
But in the preceding sentence, former section 6608, subdivision (a), also provided that the
trial court could summarily deny a petition filed without the recommendation or
concurrence of DSH if it determined the petition was frivolous. No language in the
former statutory scheme provided that a committed person had the right to appointed
counsel upon the filing of such a petition or for the purpose of establishing that the
petition was nonfrivolous. Nor, on the other hand, was there statutory language clearly

indicating that the right to appointed counsel attached only after the court determined the



petition to be nonfrivolous and/or scheduled the matter for a hearing. Thus, the statute
was ambiguous as to the timing of when the right to appointed counsel was to attach.®

The People argue placement of the language in former section 6608 concerning
the assistance of counsel indicated the Legislature intended that counsel be appointed
only after a trial court makes a determination that the petition is nonfrivolous. As noted,
the language related to the right to the assistance of counsel comes after the language
describing the trial court’s review of the petition to determine if it is frivolous. (See fn. 5,
ante.) From this, the People argue, “[a] reasonable interpretation of the statute is that a
person petitioning for release under its provisions is entitled to the assistance of counsel
with respect to a hearing on a nonfrivolous petition.”

We agree with this interpretation of the statute, because it comports with the
purpose of the threshold determination of frivolousness authorized by the Legislature.’
“ “The apparent rationale for the court’s threshold determination of frivolousness is “t0

deter multiple unsubstantiated requests and to reduce the administrative burden that

6 1n 2014 (Stats. 2014, ch. 877, § 1, eff. Jan. 2, 2015) the Legislature amended the
sentence in section 6608, subdivision (a), which had read, “The person petitioning for
conditional release under this subdivision shall be entitled to assistance of counsel.” It
now reads: “The person petitioning for conditional release under this subdivision shall be
entitled to assistance of counsel in all hearings under this section.” (§ 6608, subd. (a),
italics added.) The additional language shown in italics clarified the ambiguity by
specifying the point in the petition proceedings in which the right to appointed counsel
attaches. Former and current section 6608 made a distinction between the threshold issue
of frivolousness and the factual question of whether the committed person qualifies for
conditional release; the statute requires a separate determination of each issue. (Olsen,
supra, 229 Cal.App.4th at p. 998.) As amended, the statute makes clear that the right to
counsel attaches for hearings, not before a court summarily makes a determination on the
issue of frivolousness without a hearing.

’ However, we note that due process may have required the appointment of counsel if
the court set a hearing on the issue of frivolousness or otherwise allowed the prosecution
to weigh in on that issue.
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might otherwise occur. .. .” > (LaBlanc, supra, 238 Cal.App.4th at p. 1070, quoting
Hubbart v. Superior Court (1999) 19 Cal.4th 1138, 1148, fn. 14 (Hubbart) & Olsen,
supra, 229 Cal.App.4th at p. 993.) A requirement to appoint counsel whenever a
committed person makes a petition without DSH consent regardless of whether it is
frivolous would be at odds with the purpose of reducing unsubstantiated petitions and
would result in an unwarranted increase in the associated administrative burdens.

Naylor points out that the sentence granting a committed person the right to
counsel refers to “the person petitioning . . . under this subdivision.” From this, he argues
that a committed person has the right to counsel for all proceedings under former section
6608, subdivision (a), including the preparation and filing of a petition. We are not
convinced that the words “the person petitioning” requires that the right to counsel
attaches at the moment of filing the petition; a “petitioner” remains a petitioner
throughout the proceedings, so the reference to the person petitioning could reference the
point in time after the threshold frivolousness determination is made.

We realize our view of when the statutory right to counsel attaches is not
consistent with that of Division Five of the Court of Appeal, First District, discussed in
People v. Smith (2013) 216 Cal.App.4th 947 (Smith). Smith was decided approximately
two weeks after briefing closed in the instant case.8 In Smith, the court held that the trial
court erred in determining Smith’s petition was frivolous and remanded the matter back
to the trial court for a hearing. (Id. at p. 953.) In addition to arguing that his petition was
nonfrivolous, Smith also argued he was entitled to both the appointment of counsel and
an expert before the trial court made its frivolousness determination. Regarding this
argument, the Smith court wrote: “In light of our conclusion that the case must be

remanded for a full section 6608 hearing, we need not decide appellant’s assertions of

8 No request for supplemental briefing was made and Smith was never otherwise called
to our attention by either party.
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error regarding the trial court’s failure to appoint counsel and an independent expert. We
observe, however, that section 6608, subdivision (a) provides, ‘The person petitioning for
conditional release and unconditional discharge under this subdivision shall be entitled to
assistance of counsel,” and the California Supreme Court stated in [McKee, supra, 47
Cal.4th at p. 1193]: “Given that the denial of access to expert opinion when an indigent
individual petitions on his or her own to be released may pose a significant obstacle to
ensuring that only those meeting SVP commitment criteria remain committed, we
construe section 6608, subdivision (a), read in conjunction with section 6605, subdivision
(a), to mandate appointment of an expert for an indigent SVP who petitions the court for
release.” ” (Smith, at p. 953.) The Smith court then went on to note that, in any event, as
the People conceded, “ [u]pon remand, appellant will be entitled to an attorney to assist
him at the hearing . . . . Similarly, once the court sets the section 6608 hearing, appellant
Is entitled to the appointment of an expert.” ”” (Smith, at p. 953.)

We do not agree with the dicta in Smith. As we have said, the statutory language
Is ambiguous. Moreover, the Smith court did not consider the underlying purpose of the
threshold determination of frivolousness — “ “ “to deter multiple unsubstantiated
requests and to reduce the administrative burden that might otherwise occur. ...”””
(LaBlanc, supra, 238 Cal.App.4th at p. 1070, quoting Hubbart, supra, 19 Cal.4th at
p. 1148, fn. 14 & Olsen, supra, 229 Cal.App.4th at p. 993.)

B. Right to an Expert

Naylor contends that he was entitled to the appointment of an expert in addition to
appointment of counsel even before the court made the threshold determination of
whether the petition was nonfrivolous. He relies on McKee, supra, 47 Cal.4th 1172,
which held that an indigent SVP who petitions the court for release is entitled to the
appointment of an expert in section 6608 proceedings. (McKee, at p. 1193.) As our high
court noted, the appointment of an expert can help “ensure that the commitment lasts no

longer than is necessary.” (Ibid.)
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However, there is nothing in the SVPA scheme that mandates the trial court to
make the appointment immediately upon the filing of an unrepresented committed
person’s request and section 6608 petition. Nor did the McKee court suggest immediate
appointment of an expert is required. Section 6603, subdivision (a), does say, “[i]n the
case of a person who is indigent, the court shall appoint counsel to assist him or her, and,
upon the person’s request, assist the person in obtaining an expert or professional person
to perform an examination or participate in the trial on the person’s behalf.” (ltalics
added.) However, we do not read the word “upon” to mandate immediate appointment
upon the filing of a section 6608 petition and request for the appointment of an expert
before a court determines whether the petition is frivolous. The immediate appointment
of an expert regardless of whether the petition for release is frivolous would only add to
the administrative burdens in a way we do not think was intended by the Legislature.
Moreover, section 6603, subdivision (a) appears to focus more on the proceedings that
take place prior to the original SVP commitment. In pertinent part, that provision states:
“A person subject to this article [Article 4; Sexually Violent Predators] shall be entitled
to a trial by jury, to the assistance of counsel, to the right to retain experts . .. .”
Beginning the rights with the right to a jury trial, then listing the right to counsel and
experts and not cross-referencing section 6608 or proceedings post-trial on the initial
commitment strongly suggests subdivision (a) of section 6603 was intended to relate to
rights that attach pre-commitment.

C. Due Process

Naylor asserts that interpreting former section 6608, subdivision (a), to attach the
right to counsel only after a court determines the petition is nonfrivolous violates due
process. He argues that an in propria persona committed person needs the assistance of
counsel “to avoid filing a frivolous petition for release” because “individuals who are not
schooled in the law, and often lack formal education, cannot reasonably be expected to

prepare competent pleadings.” He further argues that, “[w]ithout the assistance of
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counsel and a mental health expert, [he] will be condemned to perpetual civil
confinement at the whim of [DSH]. It is absurd to presume that an uneducated layman
who is incarcerated, and may suffer from a mental disorder, can prepare a competent
petition for release and marshal the evidence to support the petition.” According to
Naylor, without counsel and an expert to assist in the preparation of the petition, the
opportunity for freedom offered by former section 6608 is meaningless.®

Civil commitment “is constitutional so long as it is accompanied by the
appropriate constitutional protections.” (McKee, supra, 47 Cal.4th at p. 1188.) In
McKee, the petitioner contended that the trial court’s discretion to deny a petition as
frivolous without a hearing denied due process. (Id. at p. 1192.) Our high court
disagreed, stating: a “frivolous petition is one that ‘indisputably has no merit.” ” (Ibid.)
After noting that the petitioner cited no authority for the proposition that due process was
violated by not granting such a hearing, the court wrote: “The fact that the statute gives
the court the authority to deny such petitions does not, of itself, serve as an obstacle to the
primary due process goal of ensuring that only those individuals who continue to meet
SVP criteria will remain involuntarily committed.” (lbid., fn. omitted.) While this
observation does not speak directly to the issue before us, the court’s recognition that due
process does not require a hearing on the issue of frivolousness would seem to signal that
there is no due process right to the appointment of counsel for purposes of the trial

court’s threshold frivolousness review in every case.

9 Naylor also argues that, even if he “had been able to come forward with specific facts
in his petition to demonstrate that his condition had changed, it was unlikely that the trial
court would have given any weight to his self-serving declaration which lacked the
support of the opinion of a mental health expert.” This situation is not before us,
although it is worth emphasizing here that a petitioner need only establish his or her
petition has “ © “some merit” * ” (Olsen, supra, 229 Cal.App.4th at p. 996), and the
petition need only make “a colorable showing of entitlement to relief.” (LaBlanc, supra,
238 Cal.App.4th at p. 1070.)
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Naylor argues that in deciding his due process claim, we should balance the
factors set forth by our high court in People v. Otto (2001) 26 Cal.4th 200 (Otto). The
People agree that the Otto factors should be considered, but arrive at a different balance
than does Naylor.

In Otto, our high court upheld the admissibility of victims’ hearsay statements in
SVP commitment proceedings over a due process objection. (Otto, supra, 26 Cal.4th at
p. 203.) It is important to note that, before discussing the factors the parties cite here, the
court in Otto observed, “[a] defendant challenging the statute on due process grounds
carries a heavy burden. Courts have a © “duty to uphold a statute unless its
unconstitutionality clearly, positively, and unmistakably appears; all presumptions and
intendments favor its validity.” > (Id. at pp. 209-210, italics added.) It is also important
to note that due process is “a flexible concept that calls for * “such procedural protections
as the particular situation demands.” > (People v. Hardacre (2001) 90 Cal.App.4th
1392, 1399 (Hardacre), quoting People v. Scott (1998) 64 Cal.App.4th 550, 561.)

In determining what process is due, the Otto court identified four relevant factors:
“(1) the private interest that will be affected by the official action; (2) the risk of an
erroneous deprivation of such interest through the procedures used, and the probable
value, if any, of additional or substitute procedural safeguards; (3) the government’s
interest, including the function involved and the fiscal and administrative burdens that the
additional or substitute procedural requirement would entail; and (4) the dignitary interest
in informing individuals of the nature, grounds, and consequences of the action and in
enabling them to present their side of the story before a responsible government official.”
(Otto, supra, 26 Cal.4th at p. 210.)

First, the private interests that will be affected here impact on Naylor’s liberty, the
stigma of continuing to be classified as an SVP, and subjection to unwanted treatment.
(See Otto, supra, 26 Cal.4th at p. 210.) However, those interests should be accorded less

significance after the defendant already has been found to be an SVP beyond a reasonable
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doubt. (See People v. Majors (1998) 18 Cal.4th 385, 411 [noting that a criminal
defendant’s fundamental liberty interest is “ ¢ “‘substantially diminished” * ” by a guilty
verdict]; Hardacre, supra, 90 Cal.App.4th at p. 1400 [noting, under an earlier version of
the SVPA, that, although “the Legislature has provided for a hearing to evaluate the
SVP’s mental state one year into the two-year commitment, the SVP does not stand in the
same shoes as he did at the time of the initial commitment proceeding™].)

Second, the factor addressing the risk of an erroneous deprivation of Naylor’s
liberty interests through the procedures used does not weigh in his favor. Naylor
unpersuasively argues that the trial court here “created a substantial risk of an erroneous
result” by relying on the DSH annual report, because DSH was Naylor’s “custodian,”
“holding him against his will” and DSH had an “adversarial relationship” with Naylor.

In our view, reviewing the annual report, which was only six months old, actually
decreased the risk of an erroneous result on the frivolousness determination. It hardly
seems possible that there was a true risk of an erroneous determination of frivolousness
given that Naylor’s petition acknowledged DSH did not consent to the petition, the
current annual report discussed defendant’s mental status and need for programing, and
Naylor failed to say anything at all in his petition rebutting the report’s finding as to his
current mental status and need for treatment.

On the second factor, Naylor also argues the risk of an erroneous deprivation of a
committed person’s liberty interest is decreased when an attorney assists in filing a
petition. We assume that this argument relates the probable value component of the
second Otto factor. (Otto, supra, 26 Cal.4th at p. 210, italics added.) In our view, the
probable value in cases like Naylor’s is nil. An attorney cannot make a frivolous petition
like the one filed by Naylor here nonfrivolous. Moreover, it is important to remember
that a committed person need only establish the petition has “ * “some merit.” > ” (Olsen,

supra, 229 Cal.App.4th at p. 996.) He need only make “a colorable showing of
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entitlement to relief.” (LaBlanc, supra, 238 Cal.App.4th at p. 1070.) The showing
required to get one’s foot in the door is not onerous.

Related to the second factor, Naylor suggests that he is entitled to counsel because
he lacks education and training and suffers from mental illness. But a petition for release
from SVP confinement is analogous to habeas corpus proceedings (Reynolds, supra, 181
Cal.App.4th at p. 1407), and like an SVP under former section 6608, a self-represented
prisoner petitioning for habeas relief is required to make a threshold showing to avoid
summary denial of their petition (see People v. Romero (1994) 8 Cal.4th 728, 737).
Counsel need not be appointed to help the prisoner file the petition for habeas corpus. As
our high court observed long ago in addressing the obligation of prisoners in petitioning
for a writ of habeas corpus, “[w]e are entitled to and we do require of a convicted
defendant that he allege with particularity the facts upon which he would have a final
judgment overturned . . .. This procedural requirement does not place upon an indigent
prisoner who seeks to raise questions of the denial of fundamental rights in propria
persona any burden of complying with technicalities; it simply demands of him a
measure of frankness in disclosing his factual situation.” (In re Swain (1949) 34 Cal.2d
300, 304.)

Third, the government’s interest, including the fiscal and administrative burdens,
do not favor Naylor’s position. The state has a legitimate financial interest and an
Interest in preserving its scarce justice system resources. And, as we have noted, the
purpose of the very provision at issue here is “ © “to deter multiple unsubstantiated
requests and to reduce the administrative burden that might otherwise occur. ...”””
(LaBlanc, supra, 238 Cal.App.4th at p. 1070, quoting Hubbart, supra, 19 Cal.4th at
p. 1148, fn. 14 & Olsen, supra, 229 Cal.App.4th at p. 993.) Allowing a trial court to
make a determination that a petition is nonfrivolous before the right to counsel attaches
preserves justice system resources for section 6608 petitions that have some merit as well

as the myriad other matters filed in our courts involving appointed counsel.
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Fourth, providing counsel after the trial court’s determination of frivolousness or
upon the court determining a hearing should be had does not impede the dignitary interest
in being informed of the nature, grounds, and consequences of the SVP commitment
proceeding, nor does it “disable” Naylor from presenting his side of the story before a
responsible government official. True, it may not facilitate a committed person’s ability
to tell his or her side of the story at the threshold stage of the frivolousness determination,
but it does not “disable” a committed person from doing so. And nothing prevented
Naylor from trying again, an endeavor that was made substantially easier by the trial
court’s written ruling outlining what was wrong with his petition.

Defendant has not carried his “heavy burden” of establishing a due process
violation. (Otto, supra, 26 Cal.4th at p. 209.) The Otto factors do not cut in favor of the
appointment of counsel or an expert to assist in making the petition. Due process is not
violated by attaching the right to counsel after a trial court determines that the petition is

nonfrivolous.

DISPOSITION
We affirm.
/sl
MURRAY, J.
We concur:
/sl

HULL, Acting P. J.

/sl
ROBIE, J.
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